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Employment Taxes 
2012 

 
 
 
 
Overview 
 
It is important for an individual or entity paying someone for the performance of work to 
determine if that person is an employee. Partners in partnerships, members of Limited 
Liability Companies (LLC’s) and sole proprietors are not employees. Also, independent 
contractors are not employees. If it is determined that there are employees, the employer 
must comply with a number of regulations. The specific requirements differ depending on the 
type of employer and the nature of the payments. The following information will help 
determine which rules apply to each type of employment. 
 
Types of Payroll Taxes 
 
Federal payroll taxes include Federal Insurance Contributions Act (FICA) tax, federal 
income tax (FIT) and Federal Unemployment Tax Act (FUTA) tax. State payroll taxes 
include state income tax (SIT), if the state imposes an income tax, and State Unemployment 
Tax Act (SUTA) tax. 
 
All payroll taxes can be divided into two main categories: those withheld from the employee 
and those paid directly by the employer. Taxes which are withheld from the employee 
include FIT, SIT and half of the FICA tax. FUTA, SUTA and the other half of the FICA tax 
are paid directly from the employer's funds. 
 

FICA 
FICA tax has two components – Social Security and Medicare. Generally, these taxes are 
withheld from the employees and the employer must also pay a matching amount. Under 
legislation passed in late 2011, the Social Security component of FICA is reduced to 10.4% 
(4.2% employee and 6.2% employer) of wages through February 29, 2012. Social Security 
tax is due only on wages up to an annual wage base. For 2012, the wage base increases to 
$110,100 from $106,800 in 2011. The Medicare portion of FICA has no maximum wage 
base. All wages are subject to Medicare tax at a rate of 2.9% (1.45% employee and 1.45% 
employer). 
 

Federal Income Tax (FIT) 
There is no matching employer tax. Federal income tax is withheld from employees’ wages. 
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FUTA 

FUTA tax is an employer tax and is not withheld from employees. FUTA tax is due on the 
first $7,000 of wages for each employee in each calendar year. The FUTA rate is 6.0%. The 
FUTA rate was previously 6.2%, but the .2% surcharge expired on June 30, 2011. However, 
an employer is given a credit of up to 5.4% if all state unemployment taxes are paid by 
January 31 of the following year. Therefore, in most cases, the actual FUTA rate is .6%. 
 

SUTA 
In most states, SUTA tax is an employer tax and is not withheld from employees. Both the 
SUTA tax base and rate vary depending on the state. The SUTA rate is based on the 
employer's claims history and industry. It will be assigned when the employer registers with 
the state and is adjusted by the state from time to time. 
 

State Income Tax (SIT) 
State income tax is withheld from the employee. There is no matching employer tax. 
 
Types of Employees 
 
There are two types of employees - employees under common law and statutory employees. 
 
 Common Law Employees 
Most payments to common law employees will be considered wages and will be subject to 
all payroll taxes. Appendix A lists the factors used in determining if an employee is a 
common law employee. In general, these factors pertain to the amount of control the 
employer has over the worker. There are two basic elements to this control – what is to be 
done (the results of the work) and how it is to be done (the method to be used to perform the 
work). If the employer has the right to control the result of the work but not the method to 
accomplish this result, the worker is generally an independent contractor. 
  

Statutory Employees 
The statute specifically categorizes particular workers as employees. These “statutory” 
employees are taxed in the same way as common law employees except that they are not 
subject to income tax withholding. Statutory employees include: 

1. Agent (or commission) drivers who deliver food, beverages (other than 
milk), laundry, or dry cleaning. 

2. Full-time life insurance salespeople. 
3. Home workers who work by the guidelines of the person for whom the 

work is done with materials furnished by and returned to that person or his 
designee. 

4. Traveling or city salespeople (other than an agent or commission driver) 
who work full time (except for sideline sales activities) for one firm or 
person getting orders from customers. The orders must be for items for 
resale or use as supplies in the customers’ business. The customers must 
be retailers, wholesalers, contractors or operators of hotels, restaurants, or 
other businesses dealing with food or lodging. 
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Some workers, including direct sellers and qualified real estate agents, are statutory 
nonemployees. The statute specifically requires that they be treated as self-employed for all 
payroll purposes. 
 
 Special Classes of Employees 
Some types of employees do not fall under the general rules for employees. 

1. Child employed by parent – Payments for the services of a child under age 
18 who works for his or her parent in a trade or business are not subject to 
FICA taxes if the trade or business is a sole proprietorship or a partnership 
in which each partner is a parent of the child. If the services of the child 
are not in a trade or business (such as domestic work in the home), the 
wages are not subject to FICA until the child reaches age 21. In either 
case, the wages are not subject to FUTA until age 21. In Alabama, 
Georgia, and Kentucky, the wages of a child employed by a parent in a 
trade or business are also exempt until the child reaches 21. In Ohio and 
Tennessee, the age limit is 18. All wages may be subject to FIT and SIT 
depending on the information provided on the child's Form W-4. 

2. One spouse employed by the other – The wages for a spouse employed in 
the trade or business of the other spouse are subject to all payroll taxes 
except FUTA and SUTA. If the payments are not in the course of a trade 
or business, no payroll taxes apply. 

3. Parent employed by child – Wages for a parent employed by his or her 
child in a trade or business are subject to all payroll taxes except FUTA 
and SUTA. Payroll taxes do not apply to wages paid for services not in a 
trade or business, except for certain domestic services if: 

a. The parent cares for a child who lives with a son or daughter and 
who is either under age 18 or requires adult supervision for at least 
4 consecutive weeks in a calendar quarter due to a mental or 
physical condition; AND 

b. The son or daughter is a widow or widower, divorced or married to 
a person who, because of physical or mental condition, cannot care 
for the child during such period. 

 
Wages 
 
Wages include all items given to an employee for services. Wages include salaries, 
vacation allowances, bonuses, commissions, and fringe benefits. The pay may be in 
the form of cash, but many non-cash payments are also treated as wages and are 
subject to payroll taxes. 
 
 Employee Business Expense Reimbursements 
Payments to employees for business expenses may be treated as wages or as non-
taxable reimbursements depending on whether they are paid under an accountable or 
a nonaccountable plan. 
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1. Accountable Plan – An accountable plan has tax advantages. Amounts 

paid under an accountable plan are not subject to payroll taxes. They are 
also deductible by the employer and not subject to tax by the employee. 
To be an accountable plan, the reimbursement policy must require 
employees to meet all three of the following rules: 

a. They must have paid or incurred deductible expenses. 
b. They must account to the employer for these expenses within a 

reasonable period of time. 
c. They must return to the employer any amounts advanced to them 

in excess of deductible expenses within a reasonable amount of 
time. 

 
Per diem and other fixed allowances, such as standard mileage 
rates, may be used to reimburse employees under an accountable 
plan. The employee will be considered to have adequately 
accounted to the employer if the payments do not exceed the rates 
established by the federal government. For 2012 the standard 
mileage rate is 55.5 cents per mile. The per diem rates for meals 
and lodging are listed in Appendix B. The employee will still need 
to account for the business reason and dates of the travel. If the 
employee is reimbursed at rates higher than the government 
standards, the excess is considered wages and is subject to all 
payroll taxes. 

2. Nonaccountable Plan – Payments made when the accountable plan 
requirements are not met are considered to be paid under a nonaccountable 
plan. Payments under a nonaccountable plan are considered wages and are 
subject to all employment taxes. 

 
Non-cash Payments 

Non-cash payments can be in the form of goods, lodging, food or services. Generally, 
the fair market value of such payments is subject to all payroll taxes. Because these 
payments are not in cash, there is no way to withhold the appropriate taxes from 
them. The employer can withhold the appropriate taxes from other cash wages paid to 
the employee, have the employee pay the taxes that should have been withheld to the 
employer or the wages can be “grossed up” (see below) for the appropriate taxes. 
 
Special rules apply to non-cash payments for household work, agricultural labor and 
services not in the employer’s trade or business. 
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 Company Cars 
If an employee is given a company owned auto, the employer must subject the fair 
market value of the personal usage of the vehicle to all payroll taxes. The employee 
should report to the employer the number of business and personal (including 
commuting) miles driven based on a contemporaneous log kept by the employee. The 
employer calculates the personal use percentage based on this mileage record. The 
personal use percentage is multiplied by the lease value of the vehicle to determine 
the fair market value of the personal usage. The annual lease value is computed using 
the table in Appendix C. 
 
To determine the annual lease value, the fair market value of the car at the time it is 
placed in service is determined. This value is used for four consecutive full calendar 
years. The vehicle should be revalued as of January 1 of the year following the fourth 
full year. If the car is transferred to another employee, it can be revalued as of January 
1 of the year of the transfer. 
 
 Withholding Taxes on Non-cash Payments 
When there is no cash from which to withhold payroll taxes, the employee taxes must 
be handled in one of three ways. 

1. If possible, it is advantageous to withhold the employee taxes on non-cash 
wages from other cash wages. This creates no additional tax burden for 
either the employee or employer. 

2. The employee can repay to the employer the payroll taxes that apply to the 
non-cash wages. This results in the same tax burden to the employee and 
employer as if the taxes were withheld from other cash wages. 

3. If neither of the above methods is practical, the non-cash wages must be 
“grossed up” to include the withholding taxes. If the employee is under the 
FICA wage base, divide the non-cash wages by .9235. If the employee is 
over the wage base, divide the non-cash wages by .9855. The result of this 
calculation is the gross wage. The non-cash wage is the net wage. While 
these non-cash wages are subject to FIT and SIT, withholding is not 
required. This method results in a higher tax burden on both the employee 
and the employer because payroll taxes are computed on the grossed up 
amount. 

 
 Moving Expenses 
Reimbursed and employer-paid qualified moving expenses are not includable in the 
income of the employee and are not subject to any payroll taxes. Qualified moving 
expenses are limited to the cost of moving the worker, his or her family and 
household goods. Any other amounts paid for or reimbursed to the employee related 
to the move are considered non-qualified moving expenses and are treated as wages 
subject to all payroll taxes. 
 
 
 
 
 



 6

 
 Health Insurance Plans 
Payments made by an employer for accident and health insurance premiums for an 
employee and his or her spouse and dependents are not wages and are not subject to 
payroll taxes. However, if the worker is an S corporation employee and owns 2% or 
more of the S corporation, the health insurance benefits must be included in the 
taxable income of the shareholder. While these benefits are taxable for FIT, they are 
not subject to FICA or FUTA. 
 

Retirement Plans 
Employer contributions to qualified pension and retirement plans are not subject to 
payroll taxes and are not taxable to the employee. 
 
Employee deferrals or contributions to 401(k) plans and SIMPLE plans are not 
subject to FIT or SIT, but are subject to FICA, FUTA and SUTA. 
 
Employee deferrals or contributions to Roth 401(k) plans are subject to all payroll 
taxes. 
 
 Fringe Benefits 
Some fringe benefits are taxable and some are not subject to tax. Nontaxable fringe 
benefits include: 

1. Services provided to employees at no additional cost 
2. Qualified employee discounts 
3. Working condition fringe benefits that are for items that the employee 

could deduct as business expenses (i.e. business use of a company car or 
subscriptions to business publications) 

4. Minimal value benefits 
5. Qualified transportation benefits 
6. Qualified moving expense reimbursements 
7. Use of on-site athletic facilities if substantially all the use is by employees 

and their families 
8. Qualified tuition reduction 

 
Some otherwise nontaxable benefits are taxable to highly compensated employees if 
the benefits are not available to employees on a nondiscriminatory basis. Taxable 
fringe benefits include: 

1. Personal use of company aircraft 
2. Free or discounted commercial flights 
3. Free or discounted vacations 
4. Discounts on property or services 
5. Membership in country clubs or other social clubs 
6. Tickets to entertainment or sporting events 
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In general, the amount included in the employees’ wages for taxable fringe benefits is 
the fair market value of the fringe benefit less any amount the employee paid for it 
and any amount the law excludes. The taxable portion of fringe benefits may be 
included in taxable wages each pay period, each quarter or on any other basis, so long 
as it is done at least annually. 
 
 Sick Pay 
In general, sick pay is any amount paid under a plan to an employee who is unable to 
work due to sickness or injury. These amounts are often paid by third party insurance 
companies. Sick pay, whether paid by the employer or a third party, is subject to 
FICA and FUTA. Sick pay becomes exempt from FICA and FUTA after the end of 6 
calendar months after the calendar month in which the employee last worked for the 
employer. The third party will withhold and remit the employee taxes and report 
taxable wages to the employer for payment of the employer payroll taxes. 
 
Sick pay may be subject to FIT. If the premiums were paid with pre-tax dollars, the 
payments are subject to FIT. If the premiums were paid with after tax dollars, the sick 
pay is not subject to FIT. If both the employer (pre-tax) and employee (after tax) 
contributed, the FIT taxable portion will be determined based on the percentages paid 
by each party. 
 
 Supplemental Wages 
Supplemental wages are wages paid in addition to the employee’s regular cash wages. 
They include bonuses, commissions, overtime pay, severance pay, awards, prizes, and 
nondeductible moving expenses. Taxable fringe benefits and payments under a 
nonaccountable reimbursement plan are also treated as supplemental wages. 
Supplemental wages are subject to all payroll taxes. The FIT withholding is computed 
based on how and when the wage payment is made. If supplemental wages are paid 
with regular wages and the amount of each is not specified, FIT is withheld as if the 
total was a single payment for a regular payroll period. If supplemental wages are 
paid separately (or combined with other pay but separately stated), withholding may 
be computed at a flat 25% on the supplemental wages. It is also permissible to 
combine the supplemental wages with all types of wages for the pay period and 
withhold tax as if the total was a single payment for the payroll period. 
 
For supplemental wages of $1,000,000 per year to one individual, different 
withholding rules apply. 
 
Calculating Payroll Tax Deductions 
 
An employer is required to withhold FIT, FICA and state income tax if applicable. 
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 Federal Income Tax (FIT) 
 The IRS publishes tables indicating the amount of FIT to withhold. These 
calculations are based on the Form W-4, Employee’s Withholding Allowance 
Certificate (Appendix D), completed by the employee prior to beginning work. If a 
new employee does not give you a Form W-4, withhold as if the employee were 
single with no withholding allowances. 
 
 Sending Certain Forms W-4 to the IRS 
The employer is no longer required to send W-4's to the IRS unless specifically 
requested to do so. 
 

Federal Insurance Contributions Act (FICA) 
FICA is made up of Social Security and Medicare. The Medicare tax is 1.45% of all 
wages. Social Security is 6.2% of wages up to $110,100 for 2012. This cap changes 
annually. 
 
 State Income Tax (SIT) 
Each state with an income tax publishes withholding tables. These states also provide 
a withholding form for employees to complete similar to the Federal Form W-4. 
Withholding should be based on the information on this form. 
 
Remitting Federal Taxes  
 

Both payroll taxes withheld and employer paid payroll taxes must be paid to the IRS. How 
and when these payments are to be made depends on the size of these and other federal tax 
payments of the employer. For most employers, there are two types of federal payroll taxes 
required to be deposited – Form 941 taxes (FICA and FIT) and Form 940 taxes (FUTA). 
 
  Form 941 Taxes 

The due dates for depositing Form 941 taxes are determined by the amount of the 
liability. 

1. Payment with the return - If the total Form 941 liability for a quarter is 
less than $2,500, it may be paid by attaching a check to the return when 
filed. 

2. Monthly or semi-weekly deposits - If the total Form 941 liability for a 
quarter will exceed $2,500, employers are required to deposit these payroll 
taxes either monthly or semi-weekly. For 2012, in order to determine if an 
employer is a monthly or a semi-weekly depositor, the IRS looks at Forms 
941 for the 3rd and 4th quarters of 2010 and the 1st and 2nd quarters of 2011. 
If the total payroll tax liability during these 4 quarters was more than 
$50,000, the employer is a semi-weekly depositor. If the liability for this 
period was $50,000 or less, the employer is a monthly depositor. New 
employers are monthly depositors for the first calendar year. 
a. Monthly deposit schedule - Under the monthly deposit rules, Form 941 

taxes on wages paid during a month must be deposited by the 15th day 
of the following month. 
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b. Semi-weekly deposit schedule - Under the semi-weekly deposit 
schedule, Form 941 taxes for wages paid on Wednesday, Thursday 
and/or Friday must be deposited by the following Wednesday. Form 
941 taxes accumulated on wages paid on Saturday, Sunday, Monday 
and/or Tuesday must be deposited by the following Friday. 

3. Next day deposits - If the Form 941 liability reaches $100,000 or more on 
any day, the tax must be deposited by the next banking day regardless of 
the employer's regular deposit schedule. If this rule applies at any time, an 
employer immediately becomes a semi-weekly depositor for the balance 
of that calendar year and for all of the following year. 

 
Form 940 Taxes 

Form 940 tax deposits are made quarterly. Deposits are due on the last day of the 
month following the end of the quarter. A deposit is required only if the accumulated 
unpaid Form 940 tax is $500 or more. If the liability is less than $500, no deposit is 
required for that quarter. Any undeposited tax is added to the Form 940 tax liability 
for the following quarter. When the accumulated undeposited tax exceeds $500 at the 
end of a quarter, a deposit will be required. 
 
 Banking Days 
If a deposit is due on a banking holiday, the deposit is considered timely if made by 
the next banking day. 
 
 How to Deposit 
As of January 1, 2011, Form 8109-B is no longer accepted to make federal tax 
deposits. All taxpayers are now required to use electronic funds transfer to make 
federal tax deposits. Taxpayers can remit their tax using the Electronic Federal Tax 
Payment System (EFTPS). EFTPS is a free service provided by the U.S. Department 
of the Treasury. Taxpayers can enroll in the system at http://www.eftps.gov and will 
need the following information: 

1. Taxpayer Identification Number (Employer Identification Number or 
Social Security Number) 

2. Bank account number and routing number 
3. Address and name as they appear on IRS tax documents 

To apply online at http://www.eftps.gov: 
1. Select the Enrollment tab 
2. Select Business or Individual  
3. Enter the requested information 
4. Submit 

A temporary PIN will be mailed to the taxpayer within seven days after submitting 
the application. After the PIN is received, call 1-800-982-3526 to get a temporary 
internet password to log in to the account and submit payments. 

 
Payroll Tax Deposit Responsibility 

Note that the IRS takes the position that owners or officers of a business cannot 
delegate responsibility for the timely depositing of payroll taxes. Many companies 
now use third parties to process their payroll. If an error is made by that third party in 
a payroll tax deposit, or if it is not made on time, very substantial penalties can apply. 
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The IRS will not abate penalties for the failure of a third-party processor to correctly 
or timely make payroll tax deposits, even when that third party is a Certified Public 
Accountant. 
 
Owners and officers of a business can be held responsible for the failure to deposit 
payroll taxes timely. This means that, in addition to the other payroll tax penalties 
incurred, a penalty of 100% of the payroll tax deposit liability could be assessed 
against all "responsible" parties, which could include owners and/or officers. It is 
imperative that owners and officers monitor the accuracy and timeliness of payroll tax 
deposits. 
 
Computing State Unemployment Tax Act (SUTA) Taxes 
 
SUTA taxes, like FUTA taxes, are only applied to a portion of wages. The wage base 
for the following states is: 
  Alabama $8,000 
  Georgia $8,500 
  Kentucky $9,000 
  Ohio  $9,000 
  Tennessee $9,000 
The SUTA rate varies by state and employer and will be assigned when the entity 
registers with the state. 
 
Required Filings 
 
 Form SS-4, Application for Employer Identification Number 
Form SS-4 (Appendix E) should be filed as soon as an entity is formed or plans to 
hire employees. The IRS will assign the entity an employer identification number 
when this form is filed. 
 
 State Unemployment Application 
Each state provides its own form for applying for a state unemployment number. This 
form should be filed at the same time as the SS-4. 
   
 Form 941, Employer’s Quarterly Tax Return 
Form 941 is used by most employers to report FIT and FICA wages and taxes. Form 
941 is filed quarterly on the last day of April (1st quarter), July (2nd quarter), October 
(3rd quarter) and January (4th quarter). Household employers and agricultural 
employers do not file Form 941. 
 

Form 940, Employer’s Annual Federal Unemployment Tax Return 
Form 940 (or 940-EZ) is used to report FUTA wages and taxes. It is due on January 
31. While Form 940 taxes are required to be deposited quarterly, the form is an 
annual return only. 
 
 Form 945, Annual Return of Withheld Federal Income Tax 
Form 945 is used to report FIT withheld from non-wage payments such as contract 
labor and pension plan payments. It is an annual return due on February 1. While 
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Form 945 is an annual return, the withheld taxes are due on the same schedule as 
Form 941 taxes. 
 

Form W-2, Wage and Tax Statement/Form W-3, Transmittal of Wage and 
Tax Statements 

Form W-2 is used to report the wages and withholding to the employee and the IRS. 
Form W-3 is a transmittal sheet with the totals from all attached W-2’s. The 
employee’s copy of Form W-2 should be distributed to the employee by January 31. 
The government copy is sent to the Social Security Administration and is due 
February 28. 
 

Form 1099/Form 1096, Annual Summary and Transmittal of U. S. 
Information Returns 

Form 1099 is used to report non-wage payments and related FIT withholding to 
individuals or non-incorporated businesses receiving such payments. Each type of 
Form 1099, with a separate Form 1096, should be filed with the IRS by February 28. 
The recipient copy should be distributed to the recipient by January 31. 
 
 State Unemployment Returns 
State unemployment returns are due on the same schedule as Form 941. However, 
some states allow household employers to file annually. 
 
 State Income Tax Returns 
State income tax returns are generally due on the same dates as Form 941. 
 
Pension Withholding 
 
Generally, the taxable portion of pension payments is subject to FIT. The recipient of 
these payments should provide the payer a completed Form W-4P (Appendix F) and 
the payer should use that information to compute the withholding. The regular 
withholding tables are used to compute the withholding. These taxes should be 
deposited in the same way and on the same timetable as regular payroll tax payments. 
However, when indicating the type of tax on the coupon or through EFTPS, Form 945 
taxes should be marked. 
 
Reporting Non-wage Payments 
 
Payments in the course of your trade or business to a non-incorporated entity for rents 
and services of $600 or more in a calendar year must be reported on Form 1099 - 
MISC. Regardless of their form of business, all payments during a calendar year 
totaling $600 or more to an attorney must be reported on Form 1099-MISC. When 
contracting with a non-corporate entity or an attorney for rents or services, it is 
important that the individual or a representative of the entity complete Form W-9, 
Request for Taxpayer Identification Number and Certification (Appendix G). 
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Household Employers 
 
Household employers have a different set of rules for payroll taxes. In general, these 
rules are less stringent than those for regular business employers. 
 
 De Minimis Wages 
If a household employee is paid less than $1,800 in 2012 and paid less than $1,000 in 
any calendar quarter, there are no payroll withholding or reporting requirements. 
While these wages are not required to be reported to any taxing authority, the 
employee is required to report these wages on his or her individual income tax return. 
 
 Withholding 
FIT and state income tax withholdings from a household employee are voluntary. 
These taxes are withheld only if both the employee and employer agree to withhold. 
Even if there is no plan to withhold income taxes, the employee must complete Form 
W-4 when hired. 
 
FICA tax is due on household wages and may be withheld from a household 
employee in the same manner as a regular employee. The reduced FICA withholding 
also applies to household employees through February 29, 2012. However, it is also 
acceptable for the employer to pay both the employee and employer FICA taxes. If 
this is done, the employee portion of the FICA tax is included in federal taxable 
wages, but is not included in FICA taxable wages. This method is available only for 
household employers. 
 
 Payment of Tax and Required Forms 
Household employers pay their FIT withheld, FICA and FUTA with their individual 
income tax return on Schedule H, Household Employment Taxes. While there is no 
requirement to deposit payroll taxes monthly and no quarterly federal forms to file, 
the payroll tax liability is included in the total tax liability when computing estimate 
payments and underpayment penalties. 
 
SUTA taxes and SUTA returns are due quarterly in most states. However, Georgia 
has gone to an annual report for household employers. 
 
In most states, state income tax withheld must be paid quarterly. 
 
Form W-2 should be distributed to the employee by January 31 and sent to the Social 
Security Administration by February 28. 
 
 
 
 
 
 

 














































